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EMPLOYERS GUIDE: Surviving the Economic Downturn 
While Planning for Recovery 
By Barbara A. Cotter, Esq. 

T he slowing economy has hit every 
business sector - construction, 

retail sales, and even professional 
services. Even well-managed, financially­
sound companies are experiencing lower 
revenues and profits. With economists 
issuing contradictory forecasts regarding 
recovery time frames, businesses have to 
do more than wait and hope. 

What should a business do to ensure its 
survival? An informal survey of Cook 
Brown clients has revealed a variety of 
suggestions. Below are some options 
with pros and cons from an employment 
law perspective. 

The bottom line for any business is to 
cut back on unnecessary spending, while 
retaining the flexibility to gear up quickly 
for the eventual recovery. This survey 
should provide that balance. 

1. Across the Board Pay Reductions 
Some companies prefer this option 
because it seems fair; though everyone 
feels the pinch. Absent a written 
employment contract or a collective 
bargaining agreement, employers are 
free to reduce wages and benefits on a 
prospective basis. Employers should 
announce the cutback in writing well 
in advance of its effective date. They 
should also ensure that such cutbacks do 
not violate applicable minimum wage/ 

prevailing wage laws. Employers must 
also be sure that such cutbacks do not 
inadvertently cause an exempt employee to 
become non-exempt. Exempt employees 
must receive monthly pay of at least two 
times the minimum wage for forty hours 
of work per week. 

2. Mass Layoffs 
A sudden loss in business may necessitate 
the elimination of several positions. A loss 
of employment for at least fifty employees 
may trigger application of the California 
or federal WARN Act, requiring sixty days 
advance notice or sixty days pay, including 
benefits. WARN Act calculations are 
tricky. However, legal counsel is generally 
required whenever separate layoffs within 
a ninety day period impact fifty or more 
employees. 

The selection process is obviously the 
most challenging aspect of a mass layoff. 
Employers must choose objective, well­
documented, criteria. Consider severance 
agreements providing for a lump sum 
payment in exchange for a release of claims. 
Agreements must be carefully worded to 
secure an effective release of such claims. 

3. Furloughs 
A furlough amounts to temporary 
administratively-sanctioned leave, without 
pay, but with retention of some benefits, 
such as healthcare. In lieu of severing 
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Surviving the Downturn... continued from page 1

must apply for the program.  Once the application is
accepted, the employer can temporarily reduce employee 
hours, while at the same time, allow employees to make 
up some of the difference with unemployment benefits.  
To apply, employers should contact EDD at the follow-
ing number:  (916) 464-3343.  Because enrollment in 
Work Share could jeopardize an employee’s exempt sta-
tus, employers should check with counsel before includ-
ing any salaried exempt employee in the program.

6.	 Voluntary Unpaid Sabbaticals
Employers can ask for volunteers to consider short or 
long term sabbaticals for travel, education or family 
reasons.  Written documentation is recommended so 
that all parties understand the leave is unpaid and that 
employment (where appropriate) remains at will.  As 
a voluntary sabbatical can be viewed as an employer-
provided benefit, employers should be sure to extend the 
benefit in a non-discriminatory manner.

7.	 Applicant Screening for Future Positions 
In lieu of saying, “thanks, but no thanks,” keep prospective 
employees interested with ongoing communications – 
whether by e-mail, newsletters, postcards, or personal 
phone calls.   Employers must always be careful to refrain 
from promising future employment.   Any such promise 
can amount to a contractual obligation to provide a certain 
position on a specific date.   However, no such obligation 
arises when an employer merely encourages interest in 
future employment.  So, it is perfectly permissible to 
schedule a follow up interview six months in advance, 
along with the caveat that while no current positions are 
available, the company intends to stay in touch.  

8.	 Maintain Visibility
The advertising budget may require slashing, but visibility 
remains important.  To maintain a public profile, 
businesses can sponsor charity events, trade shows, and/
or education forums.   Employees can investigate such 
possibilities and then staff them as necessary.  Absent 
a collective bargaining environment, employers are 
free to assign employees new or different duties and 
new or different responsibilities.   Again, however, any 
such reassignment should be implemented in a non-
discriminatory manner.  

Combined experiences are a tremendous resource.  As 
Cook Brown gleans more tips, we will pass them along 
via the newsletter.  We hope you find them helpful.

relationships with employees, a furlough allows an 
ongoing relationship, without the payroll expense. 
Furloughs should be implemented with a written 
document, setting forth the benefits to be retained, as 
well as the anticipated date of recall.  The document 
should further make clear that employment remains at 
will, meaning that the employer and employee are free 
to terminate the relationship at any time for any reason.  
Employees on furlough are generally entitled to collect 
unemployment benefits.  

4.	 Part-Time Schedules
Some employees welcome the option of a part-time 
schedule.  Subject to the minimum wage considerations 
mentioned above, employers are free to cut hours worked.  
This option can be trickier for exempt employees because 
of the requirement that exempt employees be paid on a 
“salaried basis,” meaning that there can be no adjustment 
in their pay because of hours worked.  Nonetheless, when 
properly implemented, even salaried employees can be 
placed on a part-time schedule with a corresponding cut 
in pay.    

5.	 Work Share
This is a program administered by California’s  Employ-
ment Development Department (EDD).  Employers 
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5th Annual Cook Brown Construction Industry 
Labor & Employment Law Briefing

Co-Sponsored by the Western Electrical Contractors Association 

January 29, 2009 • 8:00 a.m. – 12:30 p.m.

WECA Training Center 

9719 Lincoln Village Drive, Suite 303 • Sacramento, CA 95827

Cook Brown, LLP has been advising and representing construction contractors 
and related associations in labor and employment law matters for over 25 years. 
Join us this January for a discussion of the following hot-button topics:

Get Plugged Into Prevailing Wage & Apprenticeship: 
Recent Actions by the Department of Industrial Relations May Shock You

Recent rulings by the Director of the Department of Industrial Relations may require you to pay the 
teamster’s rate to your employees who haul materials to and from jobsites and may require you to 
pay prevailing wage rates for off-site fabrication work.  The California Apprenticeship Council has 
recently adopted sweeping changes to apprentice dispatch requirements.  Find out about new and 
established prevailing wage and apprentice requirements that apply to all public works contractors. 

New Laws and the Employee “Free” Choice Act: 
What Will It Cost Non-Union Employers? 

If the Employee Free Choice Act is passed, it will take away an employer’s ability to campaign 
effectively against unionization.  Understand how this and other new legislation will affect you.

Wage & Hour Punch List: Small Mistakes Can Lead to Big Lawsuits 
Allowing your employees to catch a ride to the jobsite to help them save on gas money 
can end up costing you money.  Plaintiffs’ attorneys across the state are cashing in on wage 
and hour class action lawsuits against construction contractors of all sizes. Even a single 
employee wage and hour lawsuit can be costly!  Learn about ten ideas you can use to avoid 
being sued over issues such as meal and rest periods, travel time and “off-the-clock” work.

Register Today!
Cost: $85.00 for Cook Brown attendees and WECA members

$105.00 for all others.  Visit http://www2.weca-iec.org:3391/seminars.asp 
or contact Gloria Rogers at (916) 442-3100 or email grogers@cookbrown.com.

Live Web Cast option:
If you are not able to attend in person, you can attend via Live Web Cast from anywhere you have a high-
speed internet connection! Cost: $85.00 for Cook Brown attendees and WECA members; $105 for all others.
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California Apprenticeship Council Adopts Sweeping Changes to Apprentice 
Dispatch Procedures
By Carrie E. Bushman, Esq.

All public works contractors in the State of California 
are required to request the dispatch of apprentices 

from at least one State-approved apprenticeship program 
any time they contract to work on a State public works 
job where the prime or sub-contract is for $30,000 or 
more and they are performing work in an apprenticeable 
trade.  As the law currently stands, if a contractor has 
been approved to train apprentices in a specific trade by a 
state-approved apprenticeship program, it is required to 
request the dispatch of apprentices in the trade only from 
that program and, even if the program does not have 
any apprentices available for dispatch, the contractor’s 
obligation to request dispatch is satisfied.  

If the contractor is not approved to train or is requesting 
the dispatch of apprentices in a different trade, it is 
currently required to request the dispatch of apprentices 
from up to two applicable apprenticeship programs.  If 
the first program does not dispatch a sufficient number 
of apprentices, the contractor is required to request 
dispatch from a second program.  If that program 
does not dispatch a sufficient number of apprentices, 
the contractor’s obligation to request the dispatch of 
apprentices is satisfied.  

However, contractors’ obligations under the law are 
about to change due to a regulatory amendment to the 
California Code of Regulations (8 C.C.R. § 230.1), 
which was adopted by the California Apprenticeship 
Council on October 30, 2008, and is scheduled to go 
into effect January 1, 2009.  This amendment will apply 
to contractors who bid on public works projects after 
that date.  

Under the new amendment, all contractors, regardless 
of whether they are approved to train by a State-
approved apprenticeship program, will be required 
to request dispatch from one of the apprenticeship 
programs providing training in the applicable trade and 
whose area of operation includes the site of the public 
work.  If that program does not provide a sufficient 
number of apprentices, the contractor will be required 
to request dispatch from each and every apprenticeship 
program providing training in that trade and area until 

the contractor either obtains the required number of 
apprentices or exhausts the list of applicable programs.  
Also under the new regulation, the time for requesting 
dispatch has been increased from 48 to 72 hours 
(excluding Saturdays, Sundays and holidays) before the 
date on which the apprentices are required.  

For example, assume a plumbing contractor who is 
approved to train by a non-union plumbing apprenticeship 
program bids on a public works project in Sacramento 
County on January 15, 2009, and determines that it 
is obligated to employ five plumber apprentices on 
that project.  The contractor requests dispatch from its 
program, which only has three apprentices available.  The 
contractor determines that there are two other plumber 
apprenticeship programs which can provide apprentices 
in Sacramento County, one is non-union and the other 
is a union program.  The contractor must then request 
dispatch from a second program, e.g. the other non-
union program.  If the contractor does not obtain the 
two additional apprentices it needs, it must then request 
dispatch from the union program.  In this instance, only 
after the contractor has requested dispatch from all three 
programs will its obligations under section 230.1 be 
satisfied.  

This regulatory amendment coincides with a push by 
the Division of Apprenticeship Standards to increase 
its enforcement efforts against contractors who do not 
comply with their apprenticeship obligations.  In fact, 
the Division has started making job site visits in order to 
monitor compliance.  Contractors who are found to be in 
violation of the State’s apprenticeship laws may be subject 
to significant penalties and, ultimately, may be barred 
from working on public works jobs for up to three years.  
As such, it is important that all public works contractors 
be aware of and ready to respond to the amendments to 
section 230.1 before the amendments go into effect.  

If you have any questions regarding these new 
amendments or your apprenticeship obligations in 
general, please contact Carrie Bushman at (916) 442-
3100 or cbushman@cookbrown.com.
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Workers Temporarily in California May Be Subject to California Wage and Hour Laws
By Stephen R. McCutcheon Jr., Esq.

Employers are faced with a dizzying array of local, 
state, and federal laws governing nearly every aspect 

of their business.  For multi-state employers, with 
employees traveling from state to state, determining 
which wage and hour laws to apply can be a difficult 
task.  It is easy to conclude that when an employee lives 
and works in a state that the laws of that state govern 
the employer-employee relationship.  But what happens 
when an employee temporarily performs work in another 
state?  For example, if an employee who lives and works 
in Colorado performs work in California for a few days, 
which state’s wage and hour laws apply?  

Each state in the union has an interest in the welfare of its 
residents and in protecting employers from others who 
would attempt to gain a competitive advantage by failing 
to comply with minimum labor standards.  California is 
no different in this regard and has adopted a variety of 
laws governing the terms and conditions under which 
employees work.  Although our workforce is increasingly 
mobile, and workers frequently are called upon to travel 
from state to state, the California Supreme Court has 
concluded that California’s employment laws govern 
all work performed within the state, regardless of where 
the worker lives.  Some of California’s labor laws, such 
as its workers’ compensation laws, even reach beyond 
California’s borders and apply to 
workers hired in California but 
injured while working outside of the 
state.  Each state’s attempt to jealously 
guard its power to regulate (or not to 
regulate) employment relationships 
may lead to conflicts of law when 
a worker is called upon to perform 
work other than in his or her home 
state, and the two states’ laws impose 
different overtime compensation 
requirements.  

California’s overtime law requires 
payment of one and one-half times a 
worker’s regular pay for work beyond 
8 hours in any single day, 40 hours in 

one week, and the first 8 hours of work on the seventh 
day worked of any one workweek.  Double pay is required 
for hours worked beyond 12 hours in a single day, and 
after 8 hours on the seventh day of any one workweek.  
Other states do not share such stringent requirements, 
and some simply rely upon the provisions of the Fair 
Labor Standards Act.  Although other states may not 
share California’s overtime requirements, an employer 
may be exposed to overtime liability should its visiting 
workers qualify for overtime under California’s laws.

The answer to the question of which state’s law will apply 
depends upon the specific facts and circumstances of each 
case.  It requires consideration of the laws of California 
and the employee’s home state, whether they materially 
differ, and whether one state’s interests would be impaired 
if its laws were not applied.  As a general matter, it is easy 
to predict that the courts are likely to conclude that the 
more generous state’s laws are protective of both state’s 
interests, and defer to the state with greater protections 
for the worker.

For example, in Sullivan v. Oracle Corp. (2008), two 
Oracle employees residing in Colorado and one residing 
in Arizona filed suit to collect overtime pay for work 
they performed while temporarily in California.  Oracle, 

continued on page 6
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Workers Temporarily in California ... continued from page 5

continued on page 7

with its headquarters in California, employs hundreds of 
workers to train customers on the use of its software, and 
classified these workers as teachers ineligible for overtime 
under either California or federal law.  Although they 
were non-residents of California, these workers claimed 
that California law, and not the law of their home 
states, governed their entitlement to overtime pay for 
work they performed in California.  The Ninth Circuit 
Court of Appeals acknowledged California’s policy that 
its labor laws govern all work performed in California, 
and concluded that enforcement of California’s more 
stringent laws would not impair the interests of the 
workers’ home states.  For days and weeks when their 
work was performed entirely in California, they were 
entitled to overtime pay based upon California law.

There will be marginal cases for coverage by California 
law, such as where the non-resident employee only works 
in California for a portion of a day or workweek, or where 

the employer has no offices in California and has so little 
contact with the state that it would be unfair to subject 
it to California law.  For example, a non-resident worker 
who spends only a portion of a workday in California 
would have a marginal or very weak case for application 
of California law.  Similarly, if an employer’s contact with 
California was very limited, it may be fundamentally 
unfair to require compliance with California law.  But 
Sullivan v. Oracle describes what will likely happen in 
cases that are not marginal.  For employers with offices 
in California or that are located outside of California but 
have substantial contact with the state, their non-resident 
employees will likely be deemed entitled to overtime 
compensation under California law for their days and 
weeks spent working in California.  Whenever assigning 
workers travel outside of their home state, employers 
must consider which laws will govern their entitlement 
to overtime for the work they perform while away from 
home.

While the Legislature grapples with unprecedented 
budget deficits, there is some indication that 

more pro-employer reforms will be part of any budget 
compromise. But 2008 was not a prolific year for new 
legislation impacting California employers. Most 
legislation viewed as negatively impacting the business 
climate was ultimately vetoed by the Governor. Yet there 
are bigger changes on the federal front. Employers should 
be watching what impact the new administration will 
have on the business climate and dealing with significant 
changes to both the Americans with Disabilities Act 
and the Family and Medical Leave Act. The following 
highlights some of the new laws California employers 
will face in 2009.

CALIFORNIA LEGISLATIVE CHANGES
AB 2075 – Execution of Release of Wages. Prohibits 
an employer from requiring employees to execute a 

timesheet containing false statements of actual hours 
worked as a condition of being paid. Supporters cited 
the need for this bill due to an increase in meal and rest 
period waivers. Employers must ensure that they do 
not knowingly require employees to sign a time sheet 
that does not accurately reflect hours worked or breaks 
taken. 
SB 1608 – Disability Access.  Reduces potential disability 
access litigation by reducing attorney fees and potential 
damages available. This measure requires continuing 
education in disability access laws for building inspectors 
and architects. The bill also creates a new commission 
to evaluate and provide recommendations on disability 
access issues impacting businesses. 
AB 10 – Overtime Exemption (Computer Professionals). 
Exempts from specific overtime provisions employees in 
the computer field who are paid at rate of not less than 
$36 per hour or an annual salary of at least $75,000. 

NEW LAWS IMPACTING CALIFORNIA EMPLOYERS IN 2009
By Lisa V. Ryan, Esq.

qqqqqqqq
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New Laws... continued from page 6

These employees still must be primarily engaged in 
intellectual or creative work.
AB 2449 – Military Job Protection. Extends rights of 
prosecution against employers for employment benefits 
sought on behalf of military personnel. Employers are 
reminded that they may not discriminate on the basis 
that an employee is a member of the uniformed services in 
initial employment, employment retention, promotion, 
or any employment benefit.

CHANGES TO FEDERAL LAWS
ADAA.  In September President Bush signed the 
Americans with Disabilities Amendments Act into 
law.  The legislation will take effect on January 1, 2009 
and will significantly broaden the federal definition of 
“disabilities” that require accommodation under the 
ADA. The amendments also expand coverage whether 
or not an individual has  a  covered disability, so long 
as the employer “perceives” that the employee has  an 
“impairment” that has an expected duration of more 
than six months. The employee’s condition shall also be 
judged in its unmitigated state -- i.e., without regard to 
the effects of any corrective measures such as medications 
that would control the symptoms. 
 
FMLA Regulations.  New regulations related to the 
federal Family and Medical Leave Act become effective on 
January 16, 2009. The new regulations make a number of 
changes to definitions and obligations of both employers 
and employees under the FMLA. The regulations also 
define what a “qualifying exigency” is for purposes of 
military families qualifying for up to 12 weeks of FMLA. 
Various changes to regulations include: 

Definition of Serious Health Condition: One of the 
definitions of serious health condition involves more 
than three consecutive, full calendar days of incapacity 
plus “two visits to a health care provider.” Under the 
final rule, the two visits must occur within 30 days of the 
beginning of the period of incapacity and the first visit 
to the health care provider must take place within seven 
days of the first day of incapacity. 

Employer Notice Obligations: Employers will be required 
to provide employees with a general notice about the 
FMLA (through a poster, and either an employee 

handbook or upon hire); an eligibility notice; a rights 
and responsibilities notice; and a designation notice. The 
final rule also extends the time for employers to provide 
various notices from two business days to five business 
days. 
		
Employee Notice: The final rule modifies the current 
provision that has been interpreted to allow some 
employees to provide notice to an employer of the need 
for FMLA leave up to two full business days after an 
absence, even if they could have provided notice more 
quickly.  

Fitness-For-Duty Certifications: Employers may require 
that a fitness-for-duty certification specifically address 
the employee’s ability to perform the essential functions 
of the employee’s job. Additionally, where reasonable job 
safety concerns exist, an employer may require a fitness-
for-duty certification before an employee may return to 
work when the employee takes intermittent leave. 

Perfect Attendance Awards: The final rule changes the 
treatment of perfect attendance awards to allow employers 
to deny a “perfect attendance” award to an employee 
who does not have perfect attendance because of taking 
FMLA leave as long as it treats employees taking non-
FMLA leave in an identical way.
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A Sacramento Breakfast Forum

Sacramento attorney Lisa V. Ryan will 
be conducting a discussion of the new 
legislative enactments and recent regulations 
impacting employers in 2009. Ms. Ryan 
will discuss the Family Medical Leave Act 
(FMLA), Disability Amendments Act of 
2008 (ADAA), as well as other new laws to 
ensure that employers have the information 
they need to stay current in the new year.

WHERE:	 Holiday Inn – Capitol Plaza
	 300 J Street, Sacramento, CA
	 (Hosted parking in city lot adjacent to hotel)

WHEN:	 Tuesday, January 13, 2009
	 Registration and light breakfast between 
		  8:30 and 9:00 a.m.
	 Program from 9:00 a.m. to 10:15 a.m.

 Registration fee is $30.00 in advance and 
$35.00 at the door.

Please contact Gloria Rogers at 916-442-3100 
or email grogers@cookbrown.com for 

registration information.qqqq
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