Winter/Spring 2007

COOK BROWN, LLP

Employer Not Liable under CFRA Upon Termination of Employee Returning

From Stress Leave
By Terry A. Wills, Esq.

he timing of an employees claim for stress leave

often creates stress for employers who are in the
process of disciplinary action. Recently, a court of appeal
in California upheld a courts decision which denied an
employees leave claim after being terminated upon re-
turn from stress leave. Neisendorf v. Levi Strauss & Co.,
143 Cal.App. 4th 509 (Cal. Ct. App. 2006).

Ms. Neisendorf was a Vice President for Levi Strauss
company, earning an annual salary upwards of $250,000.
During the entire two year period of her employment
with the company, Neisendorf s supervisor and subordi-
nates expressed various concerns about her performance.
Eventually, Neisendorf offered to resign in exchange for
a seven gure separation package.

After learning that she was not going to receive some of
the terms of the separation package she had hoped for,
Neisendorf withdrew her offer of resignation and sought
a leave of absence under the California Family Rights
Act. She provided a physicians note, which stated she
was medically unable to work. She was later diagnosed
with panic disorder.

During her leave, Neisendorf was informed that her suc-
cessful return to her former position was conditioned
upon her willingness to accept and address the perfor-
mance de ciencies that her employer had previously
identi ed. Neisendorf refused to acknowledge fault and
was eventually terminated.

Neisendorf led a claim for violation of the California
Family Rights Act against Levi Strauss for failing to re-
turn her to work upon conclusion of her leave. However,
the court held that because the company had legitimate
nondiscriminatory (performance related) reasons for
terminating her employment that were unrelated to her
leave of absence, it was not liable for failing to return
Neisendorf to her regular position under CFRA. Not all
circumstances are alike. Please contact legal counsel for
questions regarding CFRA or other leaves of absences.
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